Issue 8 2017
Welcome to the Intelligent Tax Newsletter from PD Tax Consultants, especially for entrepreneurs.
We have included a roundup of some intelligent ways to help you make the most of tax reliefs and save
money.
In this issue we have provided a summary of the recent Rangers case regarding the taxability of loans

made to employees, a reminder that HMRC policy is not always correct, as proven in another recent case
regarding directors and Self Assessment, a look into the effect of a cash surplus on the availability of
Entrepreneurs’ Relief, and the changes to salary sacrifice.
If you would like to discuss how an employee shareholder scheme may benefit you and your business,
please contact a member of our team.
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Red Card for Offshore EBT
Arrangements—Rangers v HMRC

Loan

In RFC 2012 plc (formerly Rangers Football Club plc) v Advocate
General for Scotland the Supreme Court unanimously ruled that
payments made via employee benefit trusts (EBTs) to
employees are taxable income.

The central issue of the ‘Big Tax Case’ was whether it was
necessary for the employees to be entitled to receive the
remuneration for their work in order for the payment to be
taxable earnings.
This decision comes after two tribunals in 2012 and 2014 that
found in Rangers’ favour, and a Court of Session hearing in 2015
which overturned these and found in favour of HMRC.

Background

•

When the club wanted to make a payment to one of its
employees, it would make the payment to a trust in respect of
that employee.

•

The club would recommend that the trust resettle the sum
to a sub-trust for the benefit of the relevant employee. While
the trustee technically had discretion whether to comply with
the request, a sub-trust was created (without exception) for the
relevant employee.

•

The sub-trust would in turn make a tax-free loan of the
payment to the employee which would be repayable out of the
employee’s estate, thereby attempting to reduce not only
income tax and NICs but also inheritance tax.

•

The club made payments of more than £47m to Rangers
players, managers, and directors between 2001/02 and 2008/09
through this EBT structure.

The Case
Rangers argued that it was not sufficient that the payment of
money arises from the performance of duties, and that the
payment of money to a third party does not amount to the
payment of earnings unless the employee is entitled to receive
the payment. As the employees only received a loan and never
had a right to receive the sums which were paid into the trust,
they did not fall within the PAYE system. Rangers accused HMRC
of moving the goalposts and applying rules retrospectively over
its pursuit of the club’s use of an EBT structure.
HMRC disputed this and contended that the arrangement was
ineffective. This is because as the income derived from the
employee’s work, it should be classed as earnings and therefore
be assessable to income tax and NICs - even if the employee
requests that it be redirected to a third party.

The Decision
In coming to their decision to reject Rangers’ appeal, the judges
considered the employment contracts and side-letters in which
the club would recommend the trustee to include the footballer
as a beneficiary of a sub-trust and to fund the sub-trust with the
sum which had been agreed in the recruitment negotiation.
It was clear from the documents that the sums paid to the trust
and subsequently to the sub-trust represented remuneration for
employment.
As such, the courts found no such requirement for cash to be
paid for it to be taxable as earnings. In light of this, it was held
that the payments made by the club to the trust involved a
redirection of the employee’s earnings and therefore did not
exclude those earnings from the charge to income tax.

Consequences
The decision is unlikely to have any financial impact on the
current Rangers F.C. as the action has been taken by the club’s
former holding company which went into liquidation in 2012.
However the decision will have profound and wide-ranging
implications for other users of similar schemes.
It is expected that HMRC will begin to issue follower notices to
users of similar arrangements to recoup income tax and NICs
which have previously been avoided.
Furthermore, the Supreme Court’s dismissal of the club’s latest
appeal reflects a growing trend for moving away from a literalist
approach to the tax law, and to instead adopt a purposive
approach where the courts and tribunals will interpret the
language of the rules so far as possible in a way which best gives
effect to the original purpose of the legislation.
Whilst HMRC’s EBT settlement opportunity was withdrawn in
July 2015, it is still possible to settle your affairs with HMRC
through other voluntary disclosure avenues.

Directors Not Required to Register for Tax
HMRC have long maintained that a director of a company is required to submit a Self Assessment tax return, even if there is no
tax liability to report.
However, in the recent case of Mohammed Salem Kadhem v
HMRC, the taxpayer successfully appealed a late filing penalty on
the basis that there is no requirement in law for a director to register for tax by virtue of holding office.
In this case, the taxpayer’s only source of income was a salary
which was subjected to PAYE.
Contrary to HMRC official guidance, the First-Tier Tribunal sided
with the taxpayer and held that there was no requirement for a
director to register for Self Assessment where there is no liability
to tax. The guidance on which HMRC relied on was not an accurate reflection of the law.
This is a useful reminder that HMRC guidance does not have the force of law and is open to challenge where a different interpretation
of the legislation can be made.
Unsure of whether you need to file a tax return? Check out our website to find out more.

Changes to Salary Sacrifice
Changes implemented from 6 April 2017 restrict the tax
advantages available on benefits received as part of an
‘optional remuneration agreement’ (commonly known as
‘salary sacrifice’).
Where cash salary has been forgone in exchange for a
benefit, the taxable value will be fixed at the higher of the
cash equivalent or the value of the salary sacrifice.

The effect of this is to reduce the difference between the
treatment of cash earnings and benefits, and to remove the
income tax and employer NICs advantages of optional
remuneration agreements - although employees can still
benefit from NICs savings.
Transitional measures are in place for those already participating in salary sacrifice.
The new rules will not affect the following benefits:

•
•
•
•

Childcare vouchers
Cycle to work schemes
Ultra-low emission vehicles (i.e. those with CO2 emissions under 75g/km)
Pension contributions

Therefore, if you are keen to offer a company car to an employee, you should consider the tax benefits of providing an ultra-low emission vehicle. Not only will the car be less harmful to the environment, but the employee will be taxed on the benefit-in-kind value only,
rather than the car allowance or salary they waived in order to receive the benefit.

Too much Cash? Impact on Entrepreneurs’
Relief
It is not uncommon for a trading company to accumulate
reserves which are held as cash in the bank, but at what point
could this surplus cash jeopardise the availability of
Entrepreneurs’ Relief (ER) on a future sale?

Introduction
ER is a valuable capital gains tax (CGT) relief which may be
available when you sell shares in a company which is either a
trading company, or the holding company of a trading group.
A trading company is defined as a company which ‘carries on
trading activities and does not carry on other activities to a
substantial extent’. While substantial extent is not defined in
the legislation, HMRC’s view is that substantial means more
than 20%. In other words, where a company’s trading
activities do not make up at least 80% of all activities, then it
will not be a trading company and ER will be denied.
The factors that can be taken into account include:

•
•
•

Income from non-trading activities
Assets
Expenses & time spent by management and employees

“Non-Trading Activity”
Whether or not the holding of surplus cash will amount to a
non-trading activity will depend on your company’s specific
circumstances and must be assessed on a case-by-case basis.

While it is possible that the cash represents more than 20% of
the company’s assets, this may not by itself disqualify the sale
from ER in the context of other factors.

What Can I Do?
While in practice it is unlikely that ER will be denied simply for
holding cash, there are certain steps that can be taken to
reduce the risk of HMRC denying the relief:

•

Ensure that little-to-no time is spent on managing the
funds
• Hold the cash in short-term accounts with easy access
• Do not invest the funds in a fixed long-term account
• Make sure that any interest deriving from the cash
balances is minimal
• Earmark the funds for a particular use in the trade

If you are unsure as to whether the trading requirement has
been met, you can seek non-statutory business view at any
time from HMRC to ensure that a claim for ER will not be
denied.

The profession’s general view is that the simple holding of
cash is not an investment activity. This is based on the case of
HMRC v O’Neil & Brennan Construction Ltd, which found that
holding cash did not amount to an investment business – in
fact it did not amount to a business at all.

PD Tax Consultants Ltd.
The Tannery, 91 Kirkstall Road,
Leeds, LS3 1HS

T: 0113 887 8432
E: paul.@pd-tax.co.uk
W: www.pd-taxconsultants.co.uk

