
Issue 11 2018 
Welcome to our second Intelligent Tax newsletter of 2018! 

We have included a roundup of intelligent ways to help you make the most of tax reliefs and save you 
money. 

In this issue: 

• Injury to Feelings & Settlement Payments 

• State Aid Approval for EMI Options Renewed 

• Fade to Grey: When Investments Go Bad 

• Computer Love?: Making Tax Digital – An Update 

• IR35 – Nothing Personal: Ackroyd v HMRC 

 
If you would like to discuss how any of the issues raised in this newsletter may affect you and your 
business, please contact a member of our team. 

PD Tax Consultants Ltd.                                                

The Tannery, 91 Kirkstall Road,                                          

Leeds, LS3 1HS 

T: 0113 887 8432                                                                            

E: paul.@pd-tax.co.uk                                          

W: www.pd-taxconsultants.co.uk      
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Injury to Feelings & Settlement 
Payments 

Moorthy v HMRC 
Where an employee has suffered discrimination at their 
place of work, it is not uncommon for their employer to 
award a payment following the termination of employment 
in settlement of any future claims. 

In determining whether this payment is tax-free or whether 
it should be taxed as employment income under the                  
termination payment rules, it is important to consider the 
following two factors: 

1)  Was the payment made in connection with ter-
mination of employment? 

2)  If so, does it fall within an exemption? 

“In Connection with the Termination of Employment” 

Under the termination payment rules, if a payment                      
received was directly or indirectly “connected” with the         
termination of a person’s employment, then the payment 
may fall within the termination payment rules and therefore 
be subject to income tax.  

If part of the settlement payment can reasonably be                   
attributed to discrimination occurring before the                             
termination, then that element is not being received in  
connection with the termination itself and will therefore be 
exempt from tax. However, where the compensation                  
relates only to the consequences of the termination itself, 
the payment will be taxable in full - even if discrimination 
brought about the termination.   

 K Moorthy v HMRC [2018] 

In the recent case of K Moorthy, the Court of Appeal found 
that the FTT and the UT had been correct in concluding 
that the entirety of a settlement payment to Moorthy fell 
within the scope of the termination payment rules.   

The facts of this case were that Moorthy brought                       
proceedings in the Employment Tribunal claiming age    
discrimination on the basis that he was dismissed/selected 
for redundancy on the grounds of his age. Under the terms 
of the compromise agreement with his employer, he                 
received an ex gratia sum of £200,000 “by way of                        
compensation for loss of office and employment”. 

It was held that the payment related only to the termination 
itself. Other than the redundancy, he had not suffered any 
other discrimination during his period of employment             
therefore the entirety of the payment fell within the                       
termination payment rules. 

  

 

A v HMRC [2015] 

In contrast, the First-Tier Tribunal in A v HMRC found that 
the entirety of a settlement payment was in relation to               
discrimination occurring before the termination. 

In this case, the taxpayer suffered racial discrimination 
throughout the course of employment as he received              
reduced bonuses/salary in comparison to his European 
colleagues. 

 As the settlement payment of £600,000 was made in              
relation to discrimination suffered throughout the period of 
employment (rather than the termination itself), the                     
payment was not connected to the termination of                        
employment and was therefore treated as a tax-free pay-
ment.  

 The Exemptions: Death or Injury 

Where a termination payment is made in connection with 
the death of an employee or on account of injury to or                 
disability of an employee, then the termination payment will 
be exempt from tax . Therefore, even if a payment is made 
in connection with the termination of employment, provided 
that it can be demonstrated that the employee suffered 
injury, then the payment will be exempt.  

From 6 April 2018, settlement payments made on account 
of injured feelings will not come within the exemption,             
however injury does still include psychological injury (such 
as clinical depression, anxiety, or post-traumatic stress 
disorder).  



State Aid Approval for EMI                   

Options Renewed 

After a month of uncertainty, the EU Commission has 
announced that it has renewed State Aid approval for 
Employee Management Incentive Share Option 
Schemes (EMIs). 

This is after State Aid approval for income tax relief 
lapsed in April 2018. 

What are EMIs? 

EMIs are one type of tax advantaged share scheme 
used by companies looking to reward, retain, and                
incentivise key staff.  

The scheme operates by the employer company                 
granting share options to select employees at a specific 
share price fixed at grant.   

Provided that the share price at grant is not discounted, 
the employee can exercise their options without any 
income tax and national insurance contributions (NICs) 
implications in the 10 years from grant, even if the                      
actual share price has risen substantially in that period.  

Share options without special treatment would normally 
result in an income tax charge when the options are 
exercised. The amount taxable would be the market 
value of the shares received by the employee less the 
amounts they actually pay to obtain them.  

Why is state aid approval needed?  

European Union member states are normally prohibited 
from conferring preferential treatment on organisations 
as doing so could distort competition across the EU. 
However, States can apply for special approval from 
the EU Commission for certain schemes. 

EMI state aid approval was first granted in 2009 and 
this was due to expire on 6 April 2018. 

The renewed approval is theoretically valid until 6 April 
2023 however in practice it will cease to be applicable 
when the UK ceases to be a member of the EU. 

What happens to EMI options after this date is part of 
the ongoing negotiations of the Withdrawal Agreement 
between the UK and the EU. 
 

Computer Love?                                    
Making Tax Digital—An Update 

“Making Tax Digital” was first announced in 2015 as 
part of the Government’s plans to modernise and               
digitalise the UK tax system. 

However, the plans have been plagued with delays    
following widespread concern about the pace and scale 
of the change and a lack of capacity down to Brexit    
negotiations. 

In Issue 5 (2016) of our newsletter we set out the                      
Government’s timetable for introducing the system.  It 
was originally envisaged that from April 2018,                        
businesses paying income tax and NICs would be                 
required to comply with new reporting requirements, 
extending to VAT from 2019 and then to corporation tax 
by April 2020. 

 

 

 

Whilst the requirement for businesses liable to income 
tax and NICs to report has apparently been dropped, 
HMRC has confirmed that from April 2019, VAT                  
registered businesses will be required to use MTD to 
meet their VAT obligations. This will only apply where 
they have a turnover exceeding the VAT threshold, 
however smaller businesses may use the system vol-
untarily if they wish.  

HMRC has confirmed that MTD will not be extended for 
income tax, NICs, or corporation tax until April 2020 at 
the earliest. 



Fade to Grey                                    
When investments go bad 
If you buy an asset which later goes on to become                    
worthless, it may be possible to make a negligible value 
claim and claim tax relief. 

Typically this will be shares in a company, however it can 
apply to all chargeable assets, including goodwill, chattels, 
and buildings (which are treated separately from the land 
they stand upon). 

Negligible Value Claim 

Where you or your company make a negligible value claim, 
you will be treated as though you have sold the asset and 
immediately reacquired it at the time the claim is made,          
resulting in a capital loss. 

Negligible value is not defined in the legislation, however as 
“small” is taken as 5% of the total value, then “negligible” 
should be considerably less. Shares will be of negligible 
value where they have no market value.  

In order to make a claim, the asset must have become 
worthless and you must still own the asset at the time the 
claim is made. With this in mind, where the asset is shares 
in a company, it is crucial that the claim is made when the 
shares are unsaleable, but before the company is                        
liquidated/dissolved. 

It is possible to backdate a negligible value claim by two 
years, provided that you owned the asset at the earlier                     
period and the asset was of negligible value at that time. 

For quoted companies, the Shares and Assets Valuation 
Office publish a list of shares that they have deemed to be 
of negligible value.  
 
If an asset is stolen, the owner’s interest in the asset has 
become negligible and therefore a negligible value claim 
may be made. In order for the claim to be successful, you 
must not have received any insurance proceeds and there 
must be no likelihood that the asset will be recovered. 

Income Tax Relief 

Where the asset of negligible value is made up of 
“qualifying shares”, it may be possible to claim income tax 
relief for the capital loss realised. If a claim is made, the 
capital loss can be deducted in computing your net income. 

Shares will be qualifying where either a) EIS relief is                  
attributable to them, or b) the shares are in a “qualifying 
trading company”.  “Qualifying trading companies” broadly 
means unquoted trading companies with gross assets not 
exceeding a set figure (i.e. £7m before any shares are                     
Issued and not more than £8m immediately afterwards). 

A claim for the capital loss to be deducted from income 
must be made in respect of the year of the loss and/or the 
previous year and cannot be restricted to preserve the               
personal allowance.  

 



IR35: Nothing Personal                        
Ackroyd v HMRC 

In the case of Christa Ackroyd Media Ltd v HMRC [2018], the First
-Tier Tribunal found that the former Look North presented Christa 
Ackroyd fell within the IR35 rules, resulting in an additional charge 
to income tax and NICs. 

This was on the basis that had she been providing her services 
directly (as opposed to through her company), she would have 
been an employee of the BBC. 

Background 

Ms Ackroyd worked at the BBC as a presenter pursuant to two fixed term contracts between the BBC and her personal ser-
vice company (PSC) from May 2001 to June 2013. 

The intermediaries legislation was introduced to prevent individuals from providing employment services to clients through 
an intermediary (e.g. a limited company or partnership) in order to avoid PAYE and NICs. 

HMRC made determinations for tax against Ms Ackroyd covering the tax years 2008/09 – 2012/13, totalling £419,151. The 
determinations were made on the basis that a hypothetical contract of services existed between Ms Ackroyd and the BBC, 
rather than a contract for services between her PSC and the BBC. 

The Case 

In determining whether the IR35 rules apply, the Tribunal considered a hypothetical contract between the BBC and Ms 
Ackroyd. The factors reviewed that could point towards either employment or self-employment include the following: 

a)            Control – the level of control that the BBC had over what work was done, the way that it was done, and the time 
and place in which it was performed; 

b)            Mutuality of obligation – the obligation of the BBC to provide and pay for work, and the obligation for Ms Ackroyd to 
accept the work; 

c)            Length of obligation – the longer the contract, the more it would indicate employment; and 

d)            Right of substitution – whether another person in reality could be sent in place of Ms Ackroyd. 

It was found that the BBC had overall control of Ms Ackroyd’s work, how it was done, and where her services were provided. 
She was required to work at least 225 days per year and could not provide a substitute. Furthermore, the contract length of 
seven years was also considered significant. 

On balance, it was found that the hypothetical contract that existed between the BBC and Ms Ackroyd was one of employ-
ment, and so additional tax and NICs were due. 

What Next? 

This case is one of a number of appeals involving television presenters and PSCs and highlights the fact that whilst there 
may be tax and NIC advantages of working through intermediaries, there are also risks depending on the nature of the rela-
tionship with the end client.  

The work of BBC presenters has also made headlines for the other risks that come with working through intermediaries or as 
a self-employed worker. Providing work through these types of arrangements will normally grant fewer rights and benefits to 
the worker (e.g. sick pay and holiday pay) than if they were working as an employee. 
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